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FREDERICO ARMADEO, IGNACIO MENDITOBAL, SEAN F. BuRNS, MIRAN MACESIC,
RICHARD SILBERSTEIN, IRENE SIURANA S1EIRO, FULYA KAZBAY, TOLGA CABAKLI,
TIMUR BONDARYEv, WOLFRAM REHBOCK, KEITH M. CASTO, AND BRAD TANNER*

I.

ANGOLA

The year 2011 revealed the optimism of the Angolan government in the country's presalt potential, which is expected to mirror Brazil's pre-salt play. These expectations led to
the enactment, in late 2010, of Presidential Decree No. 297/10, which established new
procedures for limited tenders for the award of Exploration & Production (E&P) contracts.' The new procedures will be used, inter alia, for selecting the international oil
companies that will associate with Sonangol, the National Concessionaire, in the pre-salt
petroleum concessions. This new regime was further complemented by the enactment in
2
September 2011 of the General Strategic Framework for Pre-Salt Exploration in Angola,
which will be applicable to the eleven blocks that have been auctioned in Angola through
the limited tender procedure which took place in late 2010.

* Ricardo Silva is a partner at the law firm Miranda Correia Amendoeira & Associados in Portugal. With
the assistance of Sara Frazao, he authored the portions on Angola, Mozambique, Portugal, Sbo Tom6 e
Pdncipe, and Timor-Leste. Mariana Ardizzone, Frederico Armadeo, and Ignacio Menditobal, from the law
firm Maciel Norman & Asociados in Buenos Aires, Argentina authored the section on Argentina. Sean F.
Burns is the Director of Advisory Services at Malatest International; he authored the sections on Australia and
New Zealand. The section on Croatia was authored by Miran Macegic and Jelena Zjacic, both of the Law
Offices ofMacegic & Partners in Rijeka-Zagreb-Dubrovnik. The portion on Spain was authored by Richard
Silberstein (Partner) and Irene Siurana, both of the firm Gmez-Acebo & Pombo, S.L.P. in Spain. Fulya
Kazbay (Senior Associate) and Tolga Cabakli (Associate), both of Birsel Law Offices in Turkey, authored the
section on Turkey. Timur Bondaryev is a Managing Partner at Arzinger and Rehbock Wolfram is a Senior
Partner at Arzinger. They co-authored the section on Ukraine. Keith M. Casto (Partner) and Brad Tanner
(Associate) are both of the law firm Shook, Hardy, and Bacon, LLP in San Francisco, California. They
authored the section on the United States-California. This article reviews developments during 2011. For
events during 2010, see Ricardo Silva et al., InternationalEnergy and Natural Resources Law, 45 INT'L LAW. 297
(2011). For events during 2009, see Paul M. Kiernan et al., InternationalEnergy and Natural Resources, 44
IN-r'L LAW. 367 (2010).

1. Presidential Decree No. 33/11, Feb. 14, 2011 (Angl.).
2. Presidential Decree No. 243/11, Sept. 7,2011 (Angl.).
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Additionally, the new Ministry of Petroleum Framework was enacted 3 and a Petroleum
Fund created. 4 The first statute, in line with prior legislation, determined that the Ministry of Petroleum will serve as an executive agency under the supervision of the President
of the Republic and will be responsible for the definition, execution, and control of the
policies regarding petroleum and bio-fuels. The second statute created a fund for promoting investment in projects, both in Angola and abroad, in the water and energy sectors, as well as in other strategic sectors.
The past year also brought positive and significant changes for the Angolan electricity
sector, which is expected to support the development of electricity generation and distribution projects in the country. Model contracts for the exploration and sale of electricity,
the concession for the construction and operation of small hydroelectric facilities (minihydro), and the purchase of power were approved. 5 The Regulations on Commercial Relations and the Regulations on Dispatch in the Electricity Sector were issued, 6 as well as
7
the Regulations on Access to Electricity Networks and Interconnections.
Angolan environmental law saw an important evolution in 2011 with the enactment of
the Environmental Damage Regulations. 8 These regulations are applicable to all sectors
of activity and businesses, including the petroleum and mining industries. Under the
"polluter pays" principle, offenders of the Regulations face heavy penalties, including fines
of up to $100 million, strict and tort liability regimes, and revocation of existing environmental licenses. 9
One of the most important legislative events in 2011 was the enactment of the country's
new Mining Code applicable to all activities related to the exploration, evaluation, reconnaissance, mining, and marketing of mineral resources.' 0 Liquid and gaseous hydrocarbons fall outside the scope of the new Mining Code. The Mining Code repeals the most
significant statutes that have governed mineral operations for a number of years, such as
the Mining Law, the Diamond Law and the statutes on the Marketing of Diamonds, the
Customs Regime for the Mining Industry, and the Fiscal Regime for the Mining
Industry. II

II. ARGENTINA
The year 2011 proved to be mainly a continuation of the familiar governmental intervention into energy markets, which began after the 2002 devaluation and is aimed at subsidizing energy consumption to sustain the growth of the domestic economy. But soon
after the presidential elections were held in October 2011 the reelected administration
announced the forthcoming end of energy and utility subsidies. The change is driven by
the high costs of keeping up the subsidy system in the light of the shrinking world econ3.
4.
5.
6.
7.
8.
9.
10.

Presidential Decree No. 33/11, supra note 1.
Presidential Decree No. 48/11, Mar. 9, 2011 (Angl.).
See Presidential Decree No. 82/10, Nov. 22, 2010 (Angl.).
See Presidential Decrees No. 2/11 and 3/11, Jan. 5, 2011 (Angl.).
See Presidential Decree No. 19/11, Jan. 17, 2011 (Angl.).
Presidential Decree No. 194/11, Jul. 7, 2011 (Angl.).
See id.
See Law No. 3 1/11, Sept. 23, 2011 (Angl.).

11. See id.
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omy. Also, to cope with the same concerns, exchange controls by the Argentine Central
Bank were increased in several forms, including the abrogation of a privilege vested in
producers of hydrocarbons and minerals to retain abroad foreign currency proceeds from
the export of their products.
With the aim of preserving Argentina's sovereignty over the Malvinas Islands (also
known as Falkland Islands) in the Southern Atlantic Ocean, occupied since 1833 by the
United Kingdom, National Law No. 26,659 was enacted on April 12, 2011 targeting hydrocarbon E&P operations in the Argentine Continental Shelf carried out under licenses
granted by the United Kingdom. 12 Under the new law, any corporations or individuals
carrying out operations in Argentina are banned from carrying on hydrocarbon operations
on the Argentine Continental Shelf without the applicable license issued by the Argentine
government. They are also banned from rendering services for the benefit of said operations and from carrying out business, economic, financial, logistics, technical, or consulting operations with the banned companies or individuals. The ban is coupled with five to
twenty years legal disqualification, penalties, and termination of Argentine hydrocarbon
licenses currently held. Provincial laws have also adhered to and strengthened the provisions of National Law No. 26,659. As an example, two of the largest oil and gas produc3
ing states have enacted provincial statutes to the same effect.'
Argentina maintained its prominence in the unconventional hydrocarbon sector. During 2011, huge unconventional oil and gas discoveries were announced in Argentina and
bidding rounds for unconventional hydrocarbon exploration blocks sold out in the Province of Neuqutn. 14 The exploration commitments were estimated to total $85 million.
The year closed with successful shale oil discovery announcements from YPF S.A- On
November 7, 2011, YPF S.A. announced the discovery of technically recoverable resources of an estimated 927 million barrels of unconventional oil,' 5 which was in addition
to the earlier 150 million barrels of unconventional oil announced on May 10, 2011.16 In
2011, the U.S. Energy Information Administration ranked Argentina third in the world,
after China and the United States, in the size of its technically recoverable shale gas
resources.17

Oil and gas E&P bidding rounds were organized and held in 2011 by the Provinces of
Mendoza and Chaco. 18 The Province of Chaco divided its entire provincial territory into
12. Law No. 25659, Apr. 12, 2011, 32129 B.O. 2, availableat http://infoleg.gov.ar/infoleglnternet/anexos/
180000-184999/181076/norma.htm.
13. See Law ofTierra del Fuego No. 852, Sept. 14, 2011, available at http://www.legistdf.gov.ar/lp/leyes/cd
%201eyes/LEYESP3/Ley852.htm; seealso Santa Cruz Law No. 3227, Aug. 11, 2011, available at http://www.
santacruz.gov.ar/boletin/1 /octubre 11/25octubre201 I.pdf.
14. Llamado a Concurso, GAS Y PETROLEO DEL NEUQvU9N, http://www.gypnqn.com.ar/index2.html (last
visited Feb. 9, 2012).
15. YPF Sociedad An6nima, Form 6-K (Nov. 7, 2011), available at http://www.ypf.comi/enu/nversoresAccionistas/Relevant%20Facts/i 1-07-2011%20Update%20on%20non%20conventional%20resources.pdf.
16. YPF Sociedad An6mina, Form 6-K (May 5, 2011), available at http://www.ypf.com/enu/InversoresAccionistas/Relevant%20Facts/05-11-2011%20New%20Non%20conventional%20crude% 20oil%20discovery
%20coming%20from%2OShale%20oil.pdf.
17. World Sbale Gas Resources: An InitialAssessment of 14 Regions Outside the United States, U.S. ENERGY
INFO. ADMIN. (Apr. 5, 2011), http://www.eia.gov/analysis/studies/worldshalegas/.
18. See Argentine Decree No. 2199/11, Sept. 7, 2011 (sets forth the approved bidding conditions and the
blocks offered).
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twelve exploration blocks and invited interested parties to submit proposals to carry out
E&P works therein. 19
On October 26, 2011, Presidential Decree No. 1722/2011 was published, whereby an
old Decree from 196420 was reinstated, reestablishing that 100% of the foreign currency
proceeds from exports of minerals, hydrocarbons, and byproducts must enter and be
traded upon the domestic exchange market. Previously, producers of crude oil, natural
gas, and liquefied gases enjoyed the right to retain abroadup to 70% of the foreign currency proceeds from the exports of their products and the inherent right to freely market
and dispose of up to the same percentage of their production. Mining companies had
enjoyed the privilege to retain abroad 100% of the proceeds from their exports.
On October 28, 2011, National Law No. 26.639 for the Protection of Glaciers and
Periglacial Areas was enacted.2 1 The new law sets forth criteria for the outline of extensive protected glaciers and periglacial areas to be inventoried. Article six of the law bans
activities on glaciers that may affect their natural condition or functions. Several challenges to the law were brought before the courts by mining companies on constitutional
law grounds. These cases are now pending before the National Supreme Court of Justice.

III. AUSTRALIA
The year 2011 in Australia began with draft legislation and guidelines released for a
carbon farming initiative, a carbon offset scheme designed to provide new economic opportunities for farmers, and to reduce carbon pollution. This legislation set the tone for
most of the year.
Australia remains on track to meet committed Kyoto targets; to assist with this continued effort, a climate commission was announced in February in addition to the announce22
ment of a climate change framework by the Multi-Party Climate Change Committee.
In November, the Clean Energy Legislative Package passed through the Senate and will
be operational in December.2 3 The Clean Energy Legislative Package will create a carbon pricing mechanism that will apply to liable entities, as well as a new fuel tax system,
both effective as of July 2012.24

19. Gobierno del Pueblo de la Provincia del Chaco, http://portall.chaco.gov.ar/pagina?id=l 164 (last visited
Jan. 20, 2012).
20. Decree No. 1722/2011, Oct. 25,2011, availableat http://infoleg.gov.ar/infoleglnternet/anexos/185000189999/188703/norma.htm (reinstates Decree No. 2581/1964).
.21. Law No. 26639, Sept. 30, 2010, 32016 B.O. 7, available at http://infoleg.mecon.gov.ar/infoleglntenet
anexos/1 70000-174999/174117/norna.htm.
22. See Multi-party Climate Change Committee, AUSTRALN GOV'T, DEP'T OF CLIMATE CHANGE & ENERGY EFFICIENCY, http://www.climatechange.gov.au/govemmentinitiatives/mpccc.aspx (last visited Jan. 20,
2012).
23. See Clean Energy Legislation: The Way Ahead, AUSTRALIAN GOV'T: DEP'T OF CLILMATE CHANGE AND

ENERGY EFFICIENCY, http://www.climatechange.gov.au/government/clean-energy-future.aspx
Jan. 20, 2012).

(last visited

24. See Clean Energy Implementation, AusTRALiA GOV'T: DEP'T OF CLIMATE CHANGE AND ENERGY
EFFICIENCY, http://www.climatechange.gov.au/government/clean-energy-future/implementation.aspx
(last
visited Jan. 20, 2012).
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Australia continued the year's achievements towards recognizing the need for sustainable energy policy with the Minister for Climate Change and Energy Efficiency announcing the Clean Energy Regulator, which will begin operation on April 2, 2012.25
The year rounded out with the largest news: the announcement of the ruling party's
intentions to endorse plans to sell uranium to India under a bilateral nuclear agreement
that overturned a ban on sales to countries that are not signatories to the nuclear Non26
Proliferation Treaty.
IV. CROATIA
The most significant political development in the year 2011 with broad-reaching impact
on Croatia's energy sector is the approval of the country's accession to the European
Union.
Croatia finished the accession negotiation to the European Union in June 2011 and the
European Commission delivered a favorable opinion on the accession in October 2011.27
The Accession Treaty has been drafted and is expected to be signed in December 2011.28
Croatia is scheduled to become a member of the European Union on July 1, 2013.29
Under Annex VII of the Accession Treaty, Croatia has undertaken the obligation to
"strengthen the independence, accountability, impartiality and professionalism of the judiciary" and "[t]o continue to improve the efficiency of the judiciary." 30 These actions will
increase the confidence of foreign investors, including those in the energy sector.
The most significant impact to Croatia's energy sector regarding the accession to the
EU is Croatia's obligation to implement the EU Third Energy Package into Croatia's
Energy Legal Framework. 3 ' These changes will include the further unbundling of the
National Electric Company-HEP (so far all three models, OU, ISO and ITO are still
being considered), consumer and vulnerable consumer protection measures, security of
supply and reasonable tariffs, and additional autonomy of the Croatian Energy Regulatory
Agency, which are all aimed at creating a competitive gas and electricity market. 32
In mid-April 2011 the first Amendments 33 of the Mining Act 34 were enacted. The most
important novelty is that the holder of the rights to mineral reserves obtained prior to
25. See Clean Energy Regulator, AUSTRALIAN GOV'T: DEP'T OF CLIMATE CHANGE AND ENERGY EFFIcIENCY, http://www.climatechange.gov.au/media/whats-new/clean-energy-regulator.aspx (last visited Jan. 20,
2012).
26. See Ben Packham, Labor Backs Sale of Uranium to India, THE AusTRALIAN, Dec. 4, 2011, http://
www.theaustralian.com.au/national-affairs/in-depth/labor-backs-sale-o f-uranium-to-india/story-ffiba~rxe1226213416704.
27. Commission Opinion on the Application far Accession to the European Union by the Republic of Croatia, COM
(2011) 667 final (Oct. 12, 2011) [hereinafter Commission Opinion for Accession of Croatia].
28. Accession Treaty: Treaty Concerning the Accession of the Republic of Croatia, Annex I-I, Nov. 14,
2011, Council Note 14509/11, available at http://ec.europa.eu/enlargement/candidate-countries/croatia/keydocuments/indexen.hn [hereinafter Croatian Accession Treaty].
29. Commission Opinion for Accession of Croatia, supra note 27, '1 9.
30. Croatian Accession Treaty, supra note 28, Annex VII,
1-3.
31. Id.
32. News from HERA, CROATIAN ENERGY REGULATORY AGENCY (HERA), http://www.hera.hr/english/
htnl/index.html (last visited Jan. 20, 2012).
33. Zakon o izmjenama i dopunama Zakona o rudarstvu [Mining Act Amendments] (Official Gazette 2011,
No. 49) (Croat.), available at http://narodne-novine.nn.hr/clanci/sluzbeni/201.1-04_49_1108.html.
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2009, i.e. Exploration Area Permits or Field Exploitation Licenses, will lose the respective
right as a matter of law (ex lege) if exploration or exploitation is not commenced within the
time frame set in the award order (Article 136a). 35 These amendments open the possibility that old mineral reserves will be offered by public tender to new investors willing to
exploit mineral reserves in Croatia.
Primarily due to the financial and economic crisis and secondarily due to the general
elections scheduled for December, 2011 has seen a slowdown or even halt in the development of energy projects. Regardless, some key projects have seen recent developments.
Plomin 3 is a C800 million greenfield project for the construction of a 500-MW thermal
generation unit. Croatia's Deputy PM for investments, Domagoj Milosevic, said that the
36
tender for development partners for the plant is expected "soon."
At the end of 2010, the Croatian government announced the construction of the C125
million Ombla hydroelectric power plant near Dubrovnik with a C123 million credit approved from the board of EBRD.37 The latest in-depth technical analysis showed that the
project might entail more risk than originally anticipated. EBRD recommended that the
whole project be structured in several stages to avoid unnecessary financial exposure.3 8

V.

MOZAMBIQUE

In 2011, the Environmental Regulations for Petroleum Operations set forth the specific
rules, procedures, and content guidelines applicable to environmental impact assessments
regarding petroleum operations. 39 The environmental licenses granted for petroleum operations are valid for a five-year period, and are renewable for an additional five years.
The Council of Ministers enacted new Regulations for the Marketing of Mineral Products.40 Under the new Regulations, the Ministry of Mineral Resources shall be responsible for the award of three different categories of marketing licenses, which are renewable
for a period of five years, whilst the Bank of Mozambique will be the entity responsible for
the approval of gold-processing agreements.

VI.

NEW ZEALAND

In November 2010, New Zealand established the New Zealand Electricity Authority,
an Independent Crown Entity responsible for the regulation of the New Zealand electric34. Zakon o rudarstvu [Mining Act], June 23, 2009, Narodne Novine No. 75/2009 (Croat.), available at
http://narodne-novine.nn.hr/clanci/sluzbeni/2009_06_75_1782.htnl.
35. Id. at art. 135(1)-(2).
36. Presscut, International Tender for Plomin 3 Soon, LiuuN, Aug. 2, 2011, http://www.limun.hr/en/
main.aspx?id=730485&Page=62.
37. Ombla HPP,EUROPEAN BANK FOR RECONSTRUCTION & DEV. (May 24, 2011), http://www.ebrd.comI
english/pages/project/psd/2011/42219,shtml.
38. Gordon Knezovic, EBRD: HidroelektranaOmblaje Projekt Visokog rizika /EBRD: Ombla Hydroelectric
Project is a High Risk], LiMuN, Oct. 10, 2011, http://imun.hr/main.aspx?id=749819.
39. See Decree 56/2010, Nov. 22, 2010, ch. 2 (Mozarn.), available at http://www.acismozcom/lib/services/
translations/Environmental%20Regulations%20for%20Petroleum%200perations.pdf.
40. Decree 20/2011, June 1, 2011 (Mozam.).
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ity market.41 The Authority has focused its first year heavily on industry competition and
efficiency.42
In early 2011, the Electricity Authority also launched a campaign entitled "What's My
Number," designed to stimulate consumer switching from one of the country's retailers to
another and to introduce what was planned as naturally occurring price regulation
43
through increased competition and consumer awareness.
The majority of generators and retailers remain state-owned. But the reelected national
party government has made campaign promises aligned to the privatization of national
assets and energy infrastructure forms a key component of this strategy.44 The proposed
sale of state-owned assets has remained a political headline for much of the year with
inherent energy policy implications. It remains a "hot topic" as it is likely the buyers will
come from overseas, with early interest indicated from China and Australia.
4
In 2010, 74% of New Zealand's electricity production came from renewable sources. 5
Despite the significant use of renewable electricity production, as a country that is reliant
on oil imports and heavily dependent on cheap oil for its major sources of income, New
Zealand is highly exposed to oil shocks. Domestic oil production remains insufficient to
meet New Zealand's oil needs. Equally, increasing domestic oil production would not
protect New Zealand from either the direct or indirect effects of price spikes caused by
global supply crunches.
New Zealand continues to shift its policy towards energy security; and renewables still
play a large role in the country's strategy. A New Zealand company, Crest Energy, has
completed the consenting process and is now seeking construction finance for a $600
million Kaipara Harbour tidal project off the coast of Northland with up to 200 tidal
46
turbine power generators, each unit capable of up to 1.2MW in generating capacity.
While privatization and renewable energy remains on the rise in New Zealand, the
long-term future of the country's energy policy will be significantly shaped in the year to
come with increased overseas investment in the nation's infrastructure.

VII.

PORTUGAL

Portugal faced intense scrutiny in 2010 and 2011 due to its financial aid agreement with
the European Union and the International Monetary Fund (IMF).
The electricity sector experienced remarkable changes as a result of the requirements of
the financial aid package. One of these changes was the development of an electric mobil41. Statement of Intent 2010-2013, ELECTRICITY AuTHorTy, 2, http://www.ea.govt.nz/about-us/documents-publications/soi/ (last updated May 23, 2011).
42. Id. at 2-3.
43. See About Us, W-ATsMyNUMBER, http://www.whatsmynumber.org.nz/AboutUs (last visited Jan. 21,
2012).
44. See, e.g., Vernon Small, Govt May Sell Assets to Raise Cash, THE DOMINION PosT, Jan. 26, 2011, http://
www.stuff.co.nz/dominion-post/news/4582966/Govt-may-sell-assets-to-raise-cash.
45. Renewables, MINISTRY OF ECONOMIC DEVELOPMENT, http://www.med.govt.nz/sectors-industries/energy/energy-modelling/data/renewables (last updated Dec. 9, 2011).
46. The Honourable Kate Wilkinson, New Zealand'sMinister of Conservation,Approves Crest'sApplicationsfor the
Development of a Tidal Power Station, CRESTENERGY,Mar. 17, 2011, http://www.crest-energy.com/index.htm.
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ity network to encourage the use of electric vehicles nationwide. 47 The supporting legislation had three primary objectives: implementing subsidies to drive the use and acquisition
of electric vehicles, creating a national network of charging points (with both public and
private access), and developing "universal and equitable access to electric mobility services." 48 Additionally, the conditions for low voltage power generation were also
49
improved.
On another note, pursuant to the National Energy Strategy 2020, various initiatives to
implement forest biomass-based power-station projects have been defined in relation to
tenders launched in 2006.50
Decree Order No. 1213/2010 approved the requirements for the assignment and transfer of licenses for local distribution of natural gas. 5' The Decree also defined the regime
for operating the distribution network and the factors for selection and evaluation of ap52
plications in case of restricted tenders for the allocation of local distribution licenses.
Decree-Law No. 132-A/2010 approved the allocation of reception capacity at the National Power Grid for electricity generated in solar photovoltaic plants. In order to increase the use of renewable energy and reduce dependence on fossil fuels, it is envisaged
that the Ministry of Economy will launch public tenders for granting licenses to: (i) install
and operate new solar photovoltaic plants and (ii) supply electricity to the National Power
3
Grid.5
In regards to natural gas, a new statute was approved that defines the new rules for
natural gas,54 thus amending the former statutes that regulated this matter. The new
statute mimics the EU Directive,55 which includes the European Union's so-called "Third
Energy Package," and whose main objectives are to increase competition, introduce effective regulation, and foster investment in order to benefit consumers of electricity and
natural gas. Another statute, which amends the organization and functioning of the na56
tional electricity system, was also enacted.

Vm.

SO TOMt E PRfNCIPE

The year 2011 was characterized by the first licensing round in SaoTom6 e Prncipe's
Exclusive Economic Zone (EEZ), which covered seven blocks within the EEZ in Zones A
and B. Following the evaluation and assessment of the applications submitted by the E&P
companies, the Government of Sao Tom6 e Prfncipe awarded Block 3 to the Nigerian
company Oranto Petroleum, which is expected to invest more than $200 million in the
47. ElectricalMobility, UMIC, http://www.english.umic.pt/index.php?option=com-content&task=view&id=
3420&Itemid=518 (last updated Oct. 24, 2011); see Decree-law 39/2010, Apr. 26, 2010, Gaz. 1 No. 80, 1371
(Port.).
48. See id.

49. See Decree-Law 118-A/2010, Oct. 25, 2010, Gaz. I No. 207, 4834-(2) (Port.).
50. See Resolution of the Council of Ministers No. 81/2010, Oct. 21, 2010, Gaz. 1 No. 213, 4937 (Port.).
51. See Order No. 1213/2010, Dec. 2, 2010, Gaz. 1 No. 233, 5423-24 (Port.).
52. Id.

53.
54.
55.
56.

See Decree-Law 132-A/2010, Dec. 20, 2010, Gaz. 1 No. 245, 5832-(2) (Port.).
See Decree-Law 77/2011, May 12, 2011, Gaz. 1 No. 117, 3323 (Port.).
Council Directive 2009/73, 2009 OJ. (L 211) 94 (EC).
See generally Decree-Law 78/2011, May 12, 2011, Gaz. 1 No. 117, 3352 (Port.).
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operations conducted in the country.5 7 This licensing round was an important step toward proving the country's oil potential, and both state and foreign oil companies are
currently negotiating production-sharing contracts for five blocks.
IX.

SPAIN

On January 30, 2011, there was a wave of regulations related to energy use when three
Royal Decrees came into force. Royal Decree 100/2011 concerns air quality and updates
the catalog of potentially polluting activities. 58 This regulation changes the old classification system and establishes a new system based on the one used by the European Environment Agency.
Royal Decree 101/2011 establishes the basic regulations for the accreditation and monitoring of greenhouse gas emissions, and of ton-kilometer data for aircraft operators. 59
This Royal Decree was enacted to adapt Spanish legislation to several European Directives, especially European Directive 2008/101/CE.
Royal Decree 102/2011 regulates the improvement of air quality. 60 The Decree establishes the parameters that public administrations must act within, in line with the principles of cooperation and administrative collaboration that were stated in Law 34/2007 for
air quality and protection of the atmosphere. 61 The new Royal Decree fixes the air quality
objectives for each of the pollutants covered by Directive 2008/50/EC of the European
Parliament and of the Council of May 21, 2008,62 except for ammonia, and the dates by
which these objectives must be reached.
The Spanish government enacted several regulations introducing material changes to
the special regime for production of electricity: Royal Decree 1565/2010, regulating and
63
amending certain aspects related to generating electricity under the special regime;
Royal Decree 1614/2010, regulating and amending certain aspects related to generating
electricity using wind and thermoelectric solar technologies; 64 and Royal Decree Law 14/
65
2010, establishing emergency measures for correction of the electricity tariff deficit.
The Spanish government also enacted regulations that cut support for renewable energy to bring the electricity tariff deficit under control. Some of the restrictions are: limitations on hours eligible for remuneration, temporary reduction of the feed-in tariff to be
57. Press Release, Agencia Nacional do Petroleo de S. Tome e Principe, Award of Block 3 to Oranto
Petroleum (May 4, 2011), http://www.stp-eez.comn/DownLoads/Press/STP.PRResult-Mayl l-Eng.pdf.
58. R.D. 100/2011 art. I (B.O.E. 2011, 1643) (Spain), available at http://www.boe.es/boe/dias/2011/01/29/
pdfs/BOE-A-201l-1643.pdf.
59. R.D. 101/2011 art. I (B.O.E. 2011, 25) (Spain), available at http://www.boe.es/boe/dias/2011/01/29/

pdfs/BOE-A-2011 -1644.pdf.
60. R.D. 102/2011 art. I (B.O.E. 2011, 25) (Spain), available at http://www.boe.es/boe/dias/2011/01/29/
pdfs/BOE-A-201l-1645.pdf.
61. L.O. 34/2007 art. I (B.O.E. 2007, 275) (Spain), available at http://www.boe.es/boe/dias/2007/1l/16/
pdfs/A46962-46987.pdf.
62. Council Directive 2008/50, 2008 OJ. (L 152) 1 (EC).
63. R.D. 1565/2010 sec. I (B.O.E. 2011, 283) (Spain), availableat http://www.boe.es/boe/dias/2010/11/23/
pdfs/BOE-A-2010-17976.pdf.
64. R.D. 1614/2010 art. I (B.O.E. 2011,298) (Spain), availableat http://www.boe.es/boe/dias/2010/12/08/
pdfs/BOE-A-2010-18915.pdf.
65. R.D.L. 14/2010 sec. I (B.O.E. 2011, 312) (Spain), availableat http://www.boe.es/boe/dias/2010/12/24/

pdfs/BOE-A-2010-19757.pdf.
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paid to wind facilities, and finally the entitlement of solar thermal facilities to opt for
selling energy to the pool during the first year of operation.
Spain's new renewable energy plan was approved by the Spanish Council of Ministers
on November 11, 2011, and will be valid from 2011 to 2020.66 This new plan takes into
account the provisions of European Directive 2009/28/CE of the European Parliament
and the Council of April 23, 2009.67 This Directive stated that the minimum quota of
energy from renewable sources had to be 20% generally, and 10% in the transport sector
by 2020.68 The plan is in line with these provisions as it states that the contribution by
renewable energy will increase from 13.2% in 2010 to 20.8% in 2020. According to the
new plan, in 2020, wind energy will be the most important renewable energy in Spain and
after that, biomass, biogas, and wastes, respectively. 69 Also, two new types of renewable
7°
energy appear in the energy plan: geothermal and wave power. The plan notes that
Spain has to deal with some particular challenges as compared to the European Union,
such as energy consumption per unit of gross national product higher than the European
average, high energy dependence from outside, and high emissions of greenhouse gases
7
caused by the growth of the transport sector. '
The main point of criticism against the plan by environmental advocates is that it fixes
Spain's quota for energy from renewable sources in 2020 as the minimum allowed by the
European Directive, thus putting a ceiling on renewable energy initiatives.
Another non-binding document that was published this year regarding renewable energy is a report entitled "Indicative Energy Planning." 72 It states that by 2020, Spain's
imports of fossil fuels (carbon, gas, and oil) will be reduced by 70.9%.73 This document
also outlines expectations for Spain's energy mix in 2020, as follows: oil at 36%, natural
gas at 27%, nuclear energy at 10%, wind power, geothermal, and solar energy combined
at 10%, biomass and wastes at 8%, coal at 7%, and hydroelectric at 2%.
X.

TIMOR-LESTE

The year 2011 was marked by the creation of Timor-Leste's National Oil Company
TIMOR GAP-Timor Gis & Petr6leo, E.P. 74 TIMOR GAP is a state-owned company
that will be responsible for holding and managing, under a corporate structure and in
accordance with business principles, the assets owned by the state of Timor-Leste in the
petroleum industry. The company will participate in the operations carried out both in
66. Plan de Energias Renovables 2011-2020 IRenewable Energy Plan 2011-2020], INSTITUO PAPA LA DIVERSIFICACION Y AHORRO DE LA ENERGA (Nov. 11, 2010), http://www.idae.es/index.php/id.670/relmenu.303/
mod.pags/rnem.detalle.
67. Council Directive 2009/28, 2009 Oj. (L 140) 16 (EC), available at http://eur-lex.europa.eu/LexUri
Serv/LexUriServ.do?uri=OJ:L:2009:140:0016:0062:en:PDF.
68. Id. at 17.
69. Id. at 46.
70. Id. at 27.
71. Id. at 28, 30, 41.
72. Planificacidnenergitica indicativasegoin lodisouesto en la Ley 2/2011, de 4 de marzo, de Economia Sostenible
[Indicative Energy Planning in Accordance with Sustainable Economy March 4 Law 2/2011], MNliSTERO DE INDustRJA, ENERGIA V TtjuSMo (Nov. 2011) (Spain), available at http://www.mityc.es/energia/es-ES/
Novedades/Documents/Planificacionindicativa_2012-2020.pdf.
73. Id.
74. Decree-Law 31/2011, July 27, 2011 (Timor-Leste).
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the Timor-Leste Exclusive Area and the Joint Petroleum Development Area (JPDA) established in the Timor Sea Treaty.
Last October, the Council of Ministers approved the Decree-Law on the Downstream
Sector. 75 This statute approves the general legal regime applicable to licensing of activities concerning the supply, processing, transportation, storage, sales, and marketing of
petroleum, petroleum products, and similar products. 76 The statute also establishes the
powers and duties of the National Petroleum Authority regarding all downstream matters
and the general guidelines for the inspection procedures and supervision of the sector, as
77
well as the penalties applicable to any breach of this decree-law and ancillary regulations.
By means of a Joint Ministerial Order from the Minister of Economy and Development
and the Secretary of State for Natural Resources, the government approved measures
aimed at preventing, controlling, and monitoring pollution arising from petroleum operations undertaken in Timor-Leste's exclusive area. 78 This Ministerial Order is of significant importance given that, until now, no government authority was entrusted with
supervising and carrying out activities with respect to the control of pollution in petroleum operations. The statute emphasizes the importance of adopting appropriate mechanisms and rapid response measures with a view to monitoring and controlling possible
pollution scenarios in petroleum operations. These powers have been jointly entrusted to
the National Petroleum Authority and the National Directorate of Environment until a
79
definitive legal framework is approved.
XI.

TURKEY

In 2011, Turkey took considerable steps in the legislative area of the energy sector by
enacting several laws and regulations to fulfill outstanding needs. In addition, a significant
increase in the number of energy projects during 2011 also underscored the strong potential of the Turkish energy sector.
In 2011, the Parliament enacted amendments to the Renewable Energy Resources Law
(RER Law),S0 which opened up the gate for power generation from solar energy and
brought a number of incentives for investors. The RER Amendment Law8l is considered
by investors as a satisfactory update to address the RER's inadequacies, notably in the field
of solar energy. The RER Amendment Law sets out a number of new provisions specific
to photovoltaic (PV) projects, inter alia, separate pricing for solar energy projects, incentives for use of domestic equipment, and prices specific to each of the different forms of
renewable energy resources. The RER Amendment Law also provides for guaranteed
prices for public purchase of electricity generated by PV projects (13.3 cents per kWh),
75. Press Release, IV Constitutional Government Secretariat of State of the Council of Ministers, Council
of Ministers Meeting of (Oct. 12, 2011), http://timor-leste.gov.tlU?p=5868&lang-en.
76. See id.
77. See id.
78. Joint Order of the Ministry of Economy and Development and the Secretary of State for Natural
Resources, Nov. 24, 2010 (Timor-Leste).
79. Id.
80. Law No. 5346, Law on Utilization of Renewable Energy Resources for the Purpose of Generating
Electrical Energy, May 18, 2005 (Turk.).
81. Law No. 6094, Law Amending the Law on Utilization of Renewable Energy Resources in Electricity
Generation, Dec. 29, 2010 (Turk.).
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provided the generation facility using PV solar energy: (i) commences to operate before
December 31, 2015; and (ii) uses mechanical and electronic spare parts, components, or
equipment manufactured in Turkey.
A new regulation issued by the Energy Market Regulatory Authority (EMRA), which
provides for the determination of the Basic Utilization Principles and Procedures of Underground Gas Storage Facilities (the UGS Regulation), entered into force on June 4,
2011. 8 2 The UGS Regulation mainly stipulates the general provisions to be determined
under the basic Principles and Procedures of Utilization (PPU) of underground gas storage facilities. Under this regulation, companies that wish to operate an underground storage facility must follow a proscribed procedure that invites comments from relevant
parties prior to submission to the Energy Market Regulatory Board (the EMR Board) for
approval. The EMR Board then has the latitude to amend the PPU prior to approval.
The EMR Board, when deemed appropriate, may make amendments to the regulations
following approval by obtaining the opinions of parties operating in the market. Storage
companies shall render their services according to the PPU, as well as any relevant
legislation.
While the discussions on the necessity of constructing a nuclear power plant in Turkey
had been dragging over the recent years, Turkey took a substantial step towards decreasing its high energy dependency from abroad by executing an intergovernmental agreement with the Russian Federation on May 12, 2011 for cooperation regarding the
construction and operation of a nuclear power plant at the Akkuyu site in the Republic of
3
Turkey (the Intergovernmental Nuclear Agreement).8 Under the terms of the Intergovernmental Nuclear Agreement, the EMRA determined the requirements for licensure of
the Akkuyu Nuclear Power Plant, which will be wholly owned by Russian capital. All
permits and licenses for Akkuyu Nuclear Power Plant were completed.
Continuous privatization of electricity-generation plants and distribution companies, as
well as other projects, such as a planned natural gas import tender regarding the import of
gas by private sector companies from the Western Line, has been playing a big role in
attracting foreign investors to the Turkish energy sector. Similarly, recent legislative developments should also be understood as efforts to make the market more stable in the
eyes of investors and market actors. Accordingly, because of 1) the Turkish energy sector's successful year in 2011 and 2) the continued focus on passing legislation that fosters
growth in the energy sector, it is likely that such success will continue during the years to
come.
XII.

UKRAINE

Ukraine's energy sector is well established and recent advances in its energy legislation
are clear signs that it will continue to grow. Over the last couple of years, and especially in
2011, Ukraine has taken serious steps to reform its energy legislation. Privatization in the
electricity and gas sectors, options for involvement into extraction of fuel resources, acces82. New Regulation Governing Underground Gas Storage, Vol. 1, Issue 2
(Summer 2011) (Turk.).
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83. Agreement on Cooperation in Relation to the Construction and Operation of a Nuclear Power Plant at
the Akkuyu Site in the Republic of Turkey, Russ.-Turk., May 12, 2010 (ratified by Law No. 6007 (2011)
(Turi)).
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sion to the Energy Community, and the promotion of green energy suggest that a closer
look at the Ukrainian energy market would likely attract the interest of investors.
In October 2011, the Cabinet of Ministers of Ukraine (CMU) issued a decree that
85
entrusted Naftogaz8 4 with the mandate to takes steps to privatize ObIgas companies by
86
offering more (but not all) of the state-owned shares for sale. According to this decree,
Naftogaz must ensure that twenty-five percent of all but twelve of the companies remain
state owned.8 7 For the twelve companies that are not required to remain state owned, the
state-owned stake will be transferred to the State Property Fund and will then be sold
entirely.
On February 1, 2011, Ukraine became a member of the European Energy Community
(EEC).88 The countries of the EEC put forward two major conditions for Ukraine's accession. First, Ukraine was to improve the safety of its nuclear power plants in accordance
with the International Atomic Energy Agency's (IAEA) requirements. Second, Ukraine
was required to conduct a series of legislative reforms in the gas sector, i.e., to bring them
into conformity with the norms of EEC directives. By implementing a joint project of the
European Commission and the IAEA on nuclear safety and by adopting the Law of
89
Ukraine on the Principles of the Natural Gas Market Functioning, which complies with
90
the European gas directives, Ukraine successfully addressed these two conditions. As
part of its membership obligations, Ukraine is to implement other elements of EU energy
policy between 2012 and 2018, including in the arena of green energy.
On October 5, 2011, the Law on Particulars of Lease or Concession of the StateOwned Objects of the Fuel and Energy Sector entered into force. State mines can now be
held under lease by private investors. Pursuant to this Law, in January 2012 the Cabinet
of Ministers included eighty-seven coal companies on the List of State-Owned Objects of
91
Fuel and Energy Sector, which can be transferred in Concession.
84. Naftogaz of Ukraine NJSC (National Joint Stock Company) is a vertically integrated gas and oil company performing the full operation cycle on gas exploration and development, operational, and test welldrilling, gas, and oil transport and storage, and consumer supply of natural and liquefied gas. Over ninety
percent of gas and oil in Ukraine have been produced by NJSC enterprises.
85. There are forty-eight regional gas supply (Oblgas) companies in the Ukraine that supply and transport
natural gas to the ultimate consumers. Oblgas companies were partially privatized in the mid-1990s and now
exist in the form of Private Joint Stock Companies (PJSC).
86. Decree of CMU on Transferring Shares of Gas Supply Companies to the State Property Fund
No.1053, Oct. 10, 2011 (Ukr.), available at http://zakon.rada.gov.ua/cgi-bin/laws/main.cgi?nreg=1053-201 1%EF. The Decree requires that Naftagas offers from 0.7 1% to 26.04% of the shares for sale.
87. Id. The following twelve companies are not required to retain any state ownership: Zakarpatgas,
Zhytomyrgas, Chernovtsygas, Volyngas, Dneprogas, Kirovogradgas, Korostyshevgas, Kharkovgorgas,
Kharkovgas, Khersongas, Odessagas, and Makeevkagas.
88. Protocol on Ukraine's Accession to the Treaty on Establishing the Energy Community, Sept. 24, 2010,
available at http://zakon.rada.gov.ua/cgi-bin/laws/main.cgi?nreg994_a27.
89. Law No. 2467-VI, Aug. 7, 2010 (Ukr.) (Law on the principles of the natural gas market), available at
http://zakonl.rada.gov.ua/cgi-bin/laws/main.cgi?nreg=2467-17.
90. See Council Directive 2003/55, 2003 OJ. (L 176) 57 (EC); seealso Commission Regulation 1775/2005,
Conditions for Access to the Natural Gas Transmission Networks, 2005 OJ. (L 289) 1 (EC).
91. Decree of CMU on the List of State-Owned Objects of Fuel and Energy Sector, which can be Transferred to Concession, Decree No. 71, Jan. 11, 2012 (Ukr.), available at http://www.kmu.gov.ua/control/ru/
newsnpd?npdList-stinds 10 1.
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On June 17, 2011, the Parliament of Ukraine adopted a law that changed the obligatory
92
share of the so-called 'local component' of the green tariff. According to the new law,
the share of raw materials, plant and equipment, works, and services of Ukrainian origin in
the construction cost of the corresponding power generation facility producing electricity
from renewable energy sources must be at least fifteen percent from January 1, 2012,
thirty percent from January 1, 2013, and fifty percent from January 1, 2014.
The Tax Code 93 in force as ofJanuary 1, 2011 stipulates new peculiarities of taxation for
the renewable energy industry in Ukraine, including exemption from corporate profit tax
and value added tax (VAT).
XIII. UNITED STATES-CALIFORNIA
In 2011, California launched several energy initiatives, including legislation to relax
California Environmental Quality Act (CEQA) requirements for renewable energy
projects and promulgation of the nation's first comprehensive state-administered cap-andtrade program.
Earlier in the year, Governor Brown signed Senate Bill No. 2, which raised California's
Renewable Portfolio Standard (RPS) to a new goal of thirty-three percent of the state's
energy to come from renewable sources by 2020, up from a twenty percent goal in 2010.94
Under the new RPS law, independently-owned utilities (IOUs) and publicly-owned utilities (POUs) can each meet up to twenty-five percent of their portfolio obligations by
95
purchasing tradable renewable energy credits (TRECs).
California has also taken substantial steps towards implementing a Renewable Auction
Mechanism (RAM), which will be used as the market-based bidding mechanism for renewable distributed generation (DG) projects up to 20 MW. The program's first auction
closed on November 15, 2011, and the second auction is expected to close in May 2012.96
In the last few days of the 2011 session, the California Legislature fast-tracked three
bills to reform CEQA to reduce impediments to development of renewable projects commenced within the state. Assembly Bill No. 900 will allow projects designated by the
governor as "Leadership Projects" to undergo an expedited judicial review by filing grievances directly with the Court of Appeals. 9 7 Under the governor's discretion, a broad
range of projects may qualify for expedited status, including green projects and buildings
which are LEED certified, wind or solar energy projects, and projects that result in renewable energy generation, energy efficiency, or produce clean vehicles. Senate Bill No.
92. Law No. 3549-VI, June 3, 2011 (Ukr.), available at http://zakonl.rada.gov.ua/cgi-binlaws/main.cgi?
nreg=3486-17&p=1319696702005317 (Law of Ukraine on Amendments to Art. 17-1 of the Law of Ukraine
on Electric Power Industry Related Promotion of the Use of the Renewable Energy Sources).
93. TAx CODE, No. 2755-VI (Ukr.), available at http://zakonl.rada.gov.ua/cgi-bin/laws/main.cgi?nreg=
7
2755-1 &p=1319696702005317.
94. Press Release, State of California, Governor Brown Signs Legislation to Boost Renewable Energy (Apr.
12, 2011), http://gov.ca.gov/news.php?id=16974.
95. S.B. 2, 2011 Sess. (Cal.), available at http://leginfo.ca.gov/cgi-bin/postquery?bill-number=sbxl-2&sess=
CUR&house=&author=simitian.
96. CAL. PUB. UTIL. Res. E-4414 (Cal. 2011); see also RAM, CPUC, http://www.cpuc.ca.gov/PUC/energy/
Renewables/hot/Renewable+Auction+Mechanism.htm (last visited Feb. 3, 2012).
97. Assemb. B. 900, 2011 Sess. (Cal.), available at http://www.leginfo.ca.gov/cgi-bin/postquery?billnumber=ab900&sess=CUR&house=&author=buchanan.
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292 applies these same benefits to the AEG Convention Center Modernization and
Farmer's Field football stadium planned for downtown Los Angeles. 9s A third bill, Senate
Bill No. 226, 'allows for limited CEQA review for certain urban infill projects, broadens
how CEQA defines an urban infill project, provides that projects with non-zero greenhouse gases (GHG) emissions may still qualify for categorical exemptions from CEQA,
and streamlines the procedures for rooftop solar and other solar energy facilities. 99 These
three bills are intended to mitigate the state's dismal unemployment numbers and economic outlook by allowing renewable projects to proceed without being derailed by
lengthy and costly CEQA and judicial reviews and challenges.
On October 20, 2011, the California Air Resources Board (CARB) approved California's cap-and-trade climate change program. 100 The program creates the first comprehensive state-administered cap-and-trade climate change program in the United States,
regulating a fixed limit on GHGs from major source emitters through a declining cap on
aggregate emissions. 101 This program will have an indirect impact on the development of
renewable energy projects because of its application to the electric power-generating sector. With its phased-in approach, phase I will regulate the electricity generation sector
and large industrial sources whose GHG emissions are at or above 25,000 MTCO2 e annually. This figure represents approximately eighty-five percent of the state's emissions inventory. While cap-and-trade has already survived a legal challenge prior to final
promulgation, the state anticipates further legal challenges focusing on constitutional is102
sues such as the dormant Commerce Clause.
California's energy policy will continue to focus on removing obstacles towards meeting
the goals of its renewable-portfolio standard, avoiding constitutional challenges to developing renewable energy sources, and rebuilding the state's job market and economy
through the clean tech and renewable energy sector.

98. S.B. 292, 2011 Sess. (Cal.), available at http://www.leginfo.ca.gov/cgi-bin/postquery?bill-nurber=sb292&sess=CUR&house=&author=padilla.
99. S.B. 226, 2011 Sess. (Cal.), available at http://www.leginfo.ca.gov/cgi-bin/postquerIbill number=sb_
226&sess=CUR&house=&author=simitian.
100. See Press Release, California Environmental Protection Agency, California Air Resources Board Adopts
Key Element of State Climate Plan (Oct. 20, 2011), http://www.arb.ca.gov/newsrel/newsrelease.php?id=245.
101. CAL. CODE REGS. tit. 17, § 5 (2011), available at http://www.arb.ca.gov/cc/capandtrade/
finalregorder.pdf.
102. See Erwin Chemerinsky et al., California, Climate Change, and the Constitution, 37 ENvrL. L. REP.
10,653 (2007), available at http://www.law.duke.edu/news/pdf/forum.pdf.
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